Freedom of speech in Australia
Submission 105

Quaker Peace & Legislation Committee H“m“\\m

Quakers

AUSTRALIA

INQUIRY INTO FREEDOM OF SPEECH IN AUSTRALIA

Submission to Parliamentary Joint Committee on Human Rights

As Quakers we seel a world without war. We seek a sustainable and just community. We have a
vigion of an Ausgtralia that upholds human rights and 6uilds peace internationally, with
particular focus on our region. In our approach to government we will promote the importance
of dialogue, of Listening and of seeking that of God in every person. We aim to work for justice
and to take away the occagion for war.

Introduction and Background

1. The Quaker Peace and Legislation Committee (QPLC) is a national committee that
represents the concerns of Australian Quakers on matters of peace and justice. This
submission reflects the strong commitment of Quakers to promote a world in which, to
quote Atrticle 1 of the Universal Declaration of Human Rights, “all human beings are
born free and equal in dignity and rights”.

2. In 1975 the Racial Discrimination Act (RDA) was passed by Federal Parliament to
implement within Australia the obligations ratified under the International Convention on
the Elimination of All Forms of Racial Discrimination. In 1995 Parliament added via Part
lIA (with support from all parties) a Section 18C which refers to offensive behavior
because of race, colour or national or ethnic origin. It makes it unlawful to engage in
behavior that is likely to offend, insult, humiliate or intimidate another person or group.
This constitutes the racial vilification legislation.

3. Freedom of speech is protected in Part IIA under Section 18D, which lists
exemptions to the provisions of 18C. This means that 18C does not render unlawful
anything said or done reasonably or in good faith, in an artistic work, in discussion or
debate made or held for any genuine academic, artistic or scientific purpose of any
other genuine purpose in the public interest. The Human Rights Commission has the
responsibility for handling complaints under Section 18C in the first instance, and the
Federal Court can then become involved if conciliation is not possible.

4. On 25 March 2014 Senator George Brandis, Federal Attorney-General, introduced
an exposure draft Freedom of Speech (Repeal of Section 18C) Bill to amend the Racial
Discrimination Act. He stated that “a new section will be inserted into the Act which will
preserve the existing protection against intimidation and create a new protection from
racial vilification”. We, along with many others, made a submission expressing serious
concern at the motivation for, and implications of, this move. We saw it as weakening
the protection against racial vilification. Ultimately the Government did not proceed with
it.
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5. The current Inquiry has as its focus the operation of Part IIA of the RDA. It seeks
comments on whether Part IIA imposes unreasonable restrictions on freedom of
speech, and on how complaints are handled by the Human Rights Commission. We
will offer some comments on the basic elements of the legislation.

6. We see Section 18C of the Racial Discrimination Act 1975 as protecting the most
vulnerable and marginalized members of our Australian community. This is not
surprising given its origin in the findings of significant racism in Australia shown in the
reports on Racist Violence and Aboriginal Deaths in Custody, and the Australian Law
Reform Commission recommendations in the Multiculturalism and the Law report in
1992.

7. We consider that the process by which the Australian Human Rights Commission
(AHRC) responds to complaints under Section 18C is working well, in that most cases
are resolved through conciliation, and few reach the courts. We affirm the statement on
the AHRC website that “the courts have consistently interpreted Sections 18C and 18D
as maintaining a balance between freedom of speech and freedom from racial
vilification”. In this way the legislation has prevented further escalation of disputes and
contributed to community harmony.

8. There has been much publicity by the advocates of change to several cases in which
the proceedings have been questioned, but these cases in themselves constitute a
very few of the many dealt with by the AHRC process. On the other hand there is
continuing evidence of racial vilification, the very thing the law seeks to respond to with
a constructive conflict resolution system, backed up by the courts when necessary.

9. We see no need for change in Section 18C and 18D. We support the view of the
Australian Law Reform Commission Report on Traditional Rights and Freedoms (Dec
2015) that, if any review of Part IIA of the RDA is undertaken, it “should take place in
conjunction with consideration of anti-vilification laws more generally” (Para 1.26 of
Executive Summary).

Conclusion

10. In our view, the existing law is effective and strikes an appropriate balance between
protecting minorities and preserving freedom of expression in our multicultural
community. The Racial Discrimination Act continues to enable those who are subject to
serious racial abuse to have full access to processes that hold the perpetrators
accountable. It is part of the wider suite of educational, social and political policies that
seek to build a resilient and diverse community.
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Australian Quaker Peace & Legislation Committee
Canberra

December 2016



